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IN THE SUPREME COURT OF THE STATE OF UTAH 
CAROL CHAPMAN STRATTON, 
Plaintiff/Appellant/ 
— v s — 
NORMAN NIELSON, M.D., 
Case No. 870039 
Defendant/Respondent. 
BRIEF OF APPELLANT 
Supreme Court 
STATEMENT OF ISSUES ON CERTIFICATION TO 
THE UTAH SUPREME COURT FROM. THE 
UNITED STATES DISTRICT COURT 
1. Does a claim for "wrongful pregnancy" resulting in the birth 
of a normal, healthy child as the result of an unsuccessful 
sterilization procedure performed by a physician give rise to 
a tort claim for damages under the laws of the State of Utah? 
2. In the event a tort claim for "wrongful pregnancy" is 
recognized by the laws of the State of Utah, what is the 
appropriate measure of damages? 
STATEMENT OF THE CASE 
A medical malpractice claim for damages in tort from a 
wrongful pregnancy was filed in the United States District Court 
for the District of Utah, Central Division. 
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The defendant filed a motion for summary judgment claiming 
that Utah does not recognize an action for wrongful pregnancy, 
and, even if it did, Utah law would not permit recovery of all of 
the elements of damages alleged by the plaintiff. 
The Federal Court requested the Utah Supreme Court to 
exercise its discretion and answer the questions of law certified 
to it. 
STATEMENT OF FACTS 
1. On March 28, 1983, respondent Norman Nielson, M.D. (Dr. 
Nielson) performed a tubal ligation procedure (a severance of the 
fallopian tubes for sterilization) on the plaintiff. 
2. During November of 1984, appellant Carol Stratton became 
pregnant and subsequently gave birth to a normal, healthy child 
on July 24, 1985. 
3. Mrs. Stratton does not allege that Dr. Nielson was 
negligent in the manner in which the surgical procedure was 
performed; she alleges that Dr. Nielson was negligent in not 
informing her that: 
a. The procedure was not "absolute in nature." 
b. Alternative sterilization procedures were available 
(i.e. hysterectomy) with varying success rates. 
4. Appellant asserts the following damage claims: 
a. Medical expenses incurred during appellant's 
pregnancy and the birth of the child; 
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b. Medical expenses incurred in having a hysterectomy 
performed subsequent to the birth of the child; 
c. "Emotional trauma" during and after the pregnancy 
because of her concerns that the child may inherit 
her psychiatric problems; 
d. Pain and suffering; and 
e. Costs of "rearing an unplanned child." 
5. Respondent filed a motion for summary judgment on the 
grounds that the claim of "wrongful pregnancy" as a result of the 
birth of a normal, healthy child does not give rise to a tort 
claim as one of the essential elements of the tort, namely 
legally compensable damages is not present; alternatively, Dr. 
Nielson moved the court for an order establishing the measure of 
damages which would be allowed if the claim for "wrongful 
pregnancy" was legally recognized. 
6. The appellant resisted the motion for summary judgment 
and asserted that the claim of "wrongful pregnancy" should be 
recognized by the laws of the State of Utah and that all of the 
items of claimed damages set forth above should be recognized. 
7. The case was scheduled for trial commencing January 14, 
1987; the trial date was vacated by the court pending the action 
of the Utah Supreme Court on the Order of Certification. 
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SUMMARY OF ARGUMENTS 
A so-called wrongful pregnancy or wrongful conception action 
based in tort should be recognized as a viable action in the 
State of Utah, 
The Utah Wrongful Life Act, U.C.A. Section 78-11-23 to 25 is 
not a bar to this type of action because it deals only with post 
conception termination of life issues as oppsed to the prevention 
of conception. Parents have a fundamental right to choose not to 
have children - to avoid conception. 
Many other jurisdictions have considered and recognized 
wrongful pregnancy actions under varying theories of recovery. 
The majority rule is that there are many elements of damage and 
loss present in such an action that are recoverable in tort. 
Utah should adopt a view of damages that allows a plaintiff 
to seek all damages directly and proximately caused by the negli-
gence of the defendant doctor. There is no basis in law or logic 
to take exception in this tupe of claim and limit damages that 
may be recoverable. 
ARGUMENT 
POINT I. THE UTAH WRONGFUL LIFE ACT, SECTION 78-11-23 TO 25 
UTAH CODE ANNOTATED (SUPP. 1983) IS NOT A BAR TO A 
"WRONGFUL PREGNANCY" ACTION. 
One of the threshold issues in this case concerns the 
application of the so-called "Utah Wrongful Life Act," §78-11-23 
to 25, U.C.A. It reads in pertinent part as follows: 
A cause of action shall not arise, and damages shall not 
be awarded, on behalf of any person, based on the claim 
that but for the act or omission of another, a person 
would not have been permitted to have been born alive, but 
would have been aborted. 
Respondent has advanced the proposition that this section of 
the Utah Code should be applied to bar Mrs. Stratton's cause of 
action for wrongful pregnancy. 
There are apparently no reported Utah decisions dealing with 
the application of the statute. However, Section 78-11-23, 
U.C.A. states that the purpose of the act is to encourage the 
right to life of all persons "regardless of age, development, 
condition, or dependency, including all handicapped persons and 
all unborn persons." Id, Article 25. 
Appellant submits that the Act cannot and should not be 
construed to prohibit her from seeking damages in tort in a 
malpractice action where a failed sterilization was involved. 
The purpose of a sterilization is to prevent conception from 
occurring. It does not involve stopping a pregnancy once it has 
been started, but rather prevents it from ever taking place at 
all. There is no life to be protected where there is no 
conception to begin with. 
Accordingly, appellant submits that the Act has no applic-
ability to bar the maintenance of her claim against Dr. Nielson. 
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POINT II. UTAH LAW SHOULD RECOGNIZE A CAUSE OF ACTION 
IN TORT FOR "WRONGFUL PREGNANCY" 
Many courts throughout the country have considered and 
recognized causes of action based on so-called wrongful 
conception or wrongful pregnancy theories. 
The central question before this Court is whether such a 
cause of action in tort should be recognized in the State of Utah 
where a healthy child is conceived and born as a result of an 
unsuccessful sterilization procedure performed by a physician. 
Among the jurisdictions that have considered the issue, an 
overwhelming majority have ruled that a physician may be liable 
for his negligence in connection with an unsuccessful steril-
ization operation. The various decisions have involved claims 
for negligent performance of the operation itself, negligent post 
operative treatment, malpractice in the failure of the physican 
to adequately advise the mother of alternative sterilization 
procedures, negligent misrepresentation, and others. See for 
example, Custodio v. Bauer, 251 Cal App 2d 303, 59 Cal Rptr 463, 
27 ALR 3d 884 (Calif. 1967); Beardsley v. Wierdsma, 650 P.2d 288 
(Wyo. 1982); Bowman v. Davis, 356 NE2d 496 (Ohio 1976); Sard v. 
Hardy, 379 A2d 1014, 89 ALR 3d (Md 1977). 
The reasoning of the majority has not dealt with whether or 
not a physician may be liable for his negligence in a wrongful 
pregnancy matter, as opposed to any other form of malpractice, 
rather the concern centers around the measure of damages. 27 ALR 
3d 906. 
Those courts which have not recognized a cause of action In 
tort have appar.eni I y clone :-:t - * n*- - . ;s^-r -n.«. - -v -xi'.-.their can 
suffer no injury or damages in tort jot the birth of a normal 
healthy child,- reaardless of the negligent act or omission •••( the 
physician, A c c o r d m q j y , if there ..n- -\ damages* there •• -
cause of act ion 1 -\ t• - r : . Szekeres v, Robinson r ? "5 P. 2d ; 0 7 b 
(We 
This conclusion, however, is in^or^o*- -1 n the present 
context and -r--, 1 u -t ne adopted :•• - r. 3 Court. Around the 
world there J. i<. J . i ^ - --« . - • * •" 1 - * —-
to avoid fch- v'-ry resul" '"--at tie respondent would claim is a 
benefii - - detriment, Xr\>£FJ_ - *
 l k
s££LL' ^^ NWzc jl; 
(Mich. 19 I I ) 
Appellant wanted a sterilization performed so that she would 
n : . ' n - ~ - - , - -- : i tuoal 
ligation wr,i;r, subsequently r u ^ o a.: appellant oecame pregnant, 
Accord : no "I~ s~ > v- through nsn** months A" jmwa^^d pa : r , 
discom: J: *. i t:-* ** , . - -
had a hysterectomy performed *<: 1 v, it tie njoa: ligation raiied 
to do, Many r* 1 t-men; . •'. ^  damage exist ••"-•» which a tort rented^ is 
appropriate: expenses of pregnancy an- delivery, lost wacts, 
pain and s u f f e n n a , cental trauma and distress, costs of a second 
steri 1 . z x \ << on. 
The physician should not be shielded from his negligent acts 
or < i) mis si ons. The threat of liability is a strong incentive for 
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a doctor or anyone to avoid tortious acts. If there is no 
liability in tort imposed, the physician is free of any respon-
sibility for loss occasioned by his negligence. 
In this situation, as in other malpractice matters, the 
failure of a doctor to meet the appropriate standards of care in 
performing procedures and in advising and counseling patients 
should result in his being held responsible for the resultant 
damages. 
It is clear that unwanted childbirth includes the tradi-
tional spectrum of potential damages. Accordingly, the real 
question for this Court is what damages should be allowed in a 
wrongful pregnancy claim. 
POINT III. THE MEASURE OF DAMAGES IN A "WRONGFUL PREGNANCY" 
CLAIM SHOULD INCLUDE ALL DAMAGE AND LOSS SUSTAINED BY 
THE MOTHER AS A RESULT OF THE PHYSICIAN'S NEGLIGENCE 
Of the many jurisdictions that recognize wrongful pregnancy 
actions, the accepted measure of damages varies widely. However, 
three basic views appear to exist. 
Some courts allow the mother to recover all damages and 
expenses occasioned by the physician's negligence. This includes 
all special damages, general damages, and the reasonably fore-
seeable costs of rearing the child to majority. This position 
was first adopted in Custodio v. Bauer, supra, a 1967 California 
case. See also Bowman v. Davis, 48 Ohio St. 2d 41, 356 NE2d 496 
(Ohio 1976) . 
A s e c o n d , m o d i f i e d , p o s i t i o n dli">w«
 3 -jii recovery 
including rviiri1 :|i"i! ,i;:::|lr i "it l i Id re ?- * :* s . ojvv. /f oftsets 
that sum oy v-e benefit accruing c ^  ' - parent as a consequence 
of the child's birtn. At least five irisdictions follow this 
view. See, for example, Ochs v. Borrelli, 187 Conn 2bis <*z 
A. 2d 883 (Conn 1982); Sherlock v. Stillwater Clinic, 260 NW2d 169 
• .* * M ,.. - Troppi v. Scarf, supra. 
The tnir: • .--* denies any recovery for costs of raising a 
normal, heal~iy oniiu, but al.ows al* o^rth related expenses, 
pain and su; .-er. ::•-? ,r emotional trauma, lost wages and the 
husband's loss t consortium, "^ bis :i * -e majority position 
folJow^d •- * ;td;--' - v jijnp i ~? , Beardsiev 
Wierdsma, 650 P.2d 13b (W\o. ^>/) ; Weintraub v. Brown, 47u NYS 
2d 634 (NY 1983); and Garrison v. Foy, 48 6 NE2d 5 (Ind App J Dist 
1 9 3 5 ;• . 
Appellant submits that it would not be unreasonable for Utah 
to adopt the first view which allows an award for the reasonably 
foreseeable costs of rearing the child along with all other 
direct and proximately caused damages i-. .. vr-n-jfu. pregnancy 
cas - no basi- - i» ^  I. =>w < >r log: • .-..-•'- a t o r t f e a s o r 
from the proximate results of his negligence, regardless of what 
the nature o: t ^e subject matter may be. 
To denv a ful1 recovery of damages in suet i a 
case woull Dper.^:-1 a in improper infringement on the fundamental 
right i.) - i - hoose nni . i» h ./i- children. Tn this case, 
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appellant alleges that she was "deprived of the opportunity to 
accept that surgical procedure that would accomplish a complete 
sterilization and thereby avoid pregnancy that would result in 
injury and damage to [appellant]". Complaint paragraph 12. 
To deny recovery for the added expenses of rearing her 
unplanned child could place the burden on appellant and away from 
respondent. 
While it is true that there may be many joys and benefits in 
having children, the responsibilities and burdens are also great. 
Children are expensive as well. Over the course of rearing a 
child to majority, there are many costs that a parent has that 
simply would not have been incurred had the parent chosen not to 
have children. 
Some courts recoil from the thought that the birth of a 
child, at least a normal healthy child, can be said to result in 
damage and loss compensable in tort. Szekeres v. Robinson, 
supra. However, this does not consider the fact that a plaintiff 
by a doctor's negligent action is deprived of her choice not to 
have further, if any, children. Subsequently, a child is 
conceived, and, the parent honorably bears the child and upon 
birth it becomes part of the family. Although not initially 
wanted it is loved and cared for. However, there still exists 
the fact of costs and expenses - birth related expenses, lost 
wages during pregnancy, future lost wages or impairment of income 
while caring for and raising the child, and the expense of 
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meeting all of the various needs of the child. These costs would 
h av'-? a J 1 hpen t\v *) i decI hut for 1- he phys I,ci an ' s n.eg 1 igence • 
Accordingly, there should be a recovery in tort. 
Some cour r ^ noted above, attempt an offset analysis to 
discounr croi. z. -. •: .* *t benefits •eceived by virtue of the 
parent iravinu tn-r jr::.-, ir) tne family. See, for example f Troppi 
y »_5^ajrf / supt a. However, to offset actual costs by intangible 
benefits is i<:« h^ comparing apples with oranges, The proper 
analysis in r, offset situation shou. i e to compare these 
intr ; i L: • . .• -.•• rr- - r • s^- >ns ibi 1 i t.i es of 
raising a chn>i, ; *.--y offset }? to -e uade at ail. 
Appellant urges chis Court to hold that here, as in any 
other :ori: casp. a plaintift .ndy .ee* r-oovet/ for oil g-.hi: *. 
and special damages directly and proximately caused oy a 
defend ~:^  • ' 
CONCLUSION 
Appellant herein respectfully requests that the Utah Supreme 
Court find as follows: 
1 . That a claim for "wrongful pregnai: icy" resulting i n t: .1 :te 
birth of a jrma* healthy child as a result of an unsuccessful 
s ter i 1 izat - .«oeo . -e perf ormed by a phys ician. be recogni zed i i; i 
the State or it an as living rise to a tort claim for damages. 
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2. That the proper measure of damages in such a case may 
include medical expenses incurred during pregnancy and birth, 
medical expenses for a subsequent sterilization procedure to 
correct the failed sterilization, emotional trauma, pain and 
suffering, and the reasonable costs of rearing an unplanned 
child, as well as other traditional damges available in a tort 
action. 
3. That the Utah Right to Life Act, UCA Section 78-11-23 to 
25, be found not to bar or curtail the maintenance of a wrongful 
pregnancy claim, at least insofar as it is founded on a failed 
sterilization procedure. 
Respectfully submitted this /Q7 day of April, 1987. 
DAY & BARNEY 
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IN THE SUPREME COURT OF THE STATE OF UTAH 
CAROL CHAPMAN STRATTON, 
Plaintiff/Appe11ant, 
— v s — 
NORMAN NIELSON, M.D.f 
Defendant/Respondent. 
CERTIFICATE OF DELIVERY 
Supreme Court 
Case No. 870039 
I hereby certify that four (4) true and accurate copies of 
the above and foregoing Brief of Appellant were nand delivered on 
the JhfJ day of Api i I , 1987, 
M 
J• Anthony Ey t e 
KIPP and CHR1S r 1AN, P.C. 
600 Commercial Club Building 
32 Exchange Place 
Salt Lake City, Utah o„,,, 
-""" "\ 
ADDENDUM 
PHILLIP B. SHELL 
DAY & BARNEY 
ATTORNEYS FOR PLAINTIFF 
45 EAST VINE STREET 
MURRAY, UTAH 84 107 
TELEPHONE: 26 2-68 0 0 
Jaw J; • 7 S . M ' f | 7 
t'SK 
IN THE UNITED STATES DISTRICT COURT IN AND FOR 
THE DISTRICT OF UTAH, CENTRAL DIVISION 
CAROL CHAPMAN STRATTON, 
Plaintiff, 
— v s — 
NORMA:, N:-_- -., *•! .' ., 
Defendant. 
ORDER OF CERTIFICATION TO 
THE UTAH SUPREME COURT 
Civil No. Hn M I ,3 
TO THE SUPREME COURT OF UTAH 
The United States District C .• '- • - ^  -- "*-ah in 
accordance with the provisions of Rule 4! :f the Utan Riles y: 
Appellate Procedure requests that — e 7rah Supreme Court exercise 
its discretion and answer certain ^::e.:_;^ • :;£ Utah 1 3.' v certified 
to it: 
I. The questions of law t: be answered are as follows: 
1 • uoes a claim for uWLonc:_ pre gna: i• :y" :esu11ia g in the 
birth of a normal, healthy child as a result of an 
unsuccessful sterilization procedure performed by a 
physician give rise to a toi: t: c 1 ai: n f • : • r • ia.na ges under 
the laws of the State of Utah? 
2. ["i tne eve-1: a tort claim ~ wrongful p r e g n a n e " is 
recognized by che laws or v:e State of Utah, w i\ is 
the appropriate measure jf damages? 
The questions of law certified as set forth above are 
controlling on the issue of liability, and on the issue of 
damages in the above entitled case which is pending before 
the Court, 
There appears to be no controlling Utah law based upon 
memoranda of authorities submitted by botn parties. 
The following facts are relevant to the determination of 
the questions of law certified, show the nature of the 
controversy, the context in which the questions arose and 
the procedural steps by which the questions were framed: 
1. On March 28, 1983, defendant Norman Nielson, M.D. (Dr. 
Nielson) performed a tubal ligation procedure (a sever-
ance of the fallopian tubes for sterilization) on the 
plaintiff. 
2. During November of 1984, the plaintiff became pregnant 
and subsequently gave birth to a normal, nealthy child 
on July 24, 1985. 
3. Plaintiff does not allege that Dr. Nielson was 
negligent in the manner in which cat- surgical procedure 
was performed; she alleges that Dr. Nielson was 
negligent in not informing her that: 
a. The procedure was not "absolute in nature." 
b. Alternative sterilization procedures were available 
(i.e. hysterectomy) with varying success rates. 
Plaintiff asserts the following damage claims: 
a. Medical expenses incurred during plaintiff's 
pregnancy and the birth of the child; 
b. Medical expenses incurred in having a hysterectomy 
performed subsequent to the birth of the child; 
c. "Emotional trauma" during and after the pregnancy 
because of her concerns that the child may inherit 
her psychiatric problems; 
d. Pain and suffering; and 
e. Costs of "rearing an unplanned child." 
Dr. Nielson filed a motion for summary judgment on the 
grounds that the claim for "wrongful pregnancy" as a 
result of the birth of a normal, healthy child does not 
give rise to a tort claim as one of the essential 
elements of the tort, namely legally compensable 
damages is not present; alternatively, Or. Nielson 
moved the Court for an order establishing the measure 
of damages which would be allowed if the claim for 
"wrongful pregnancy" was legally recognized. 
The plaintiff resisted the motion for summary judgment 
and asserted that the claim of "wrongful pregnancy" 
should be recognized by the laws of the State of Utah 
and that all of the items of claimed damages set forth 
above should be recognized. 
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7. The case was scheduled for trial commencing January 14, 
1987; the trial date has been vacated by the Court 
pending the action of the Utah Supreme Court on this 
Order of Certification, 
V. The Court is of the view that the questions of law pre-
sented need to be resolved by the Utah Supreme Court in 
order for this Court to be able to enter correct rulings on 
the issues of liability and damages. 
DATED this j>WXday of January, 1987. 
cc: attys 2/3/87:dp 
Jay V. Barney, Esq. 
J. Anthony Eyre, Esq. 
BY THE COURT: 
Approved a s t o form and c o n t e n t : 
DAY & BARNJE^ j 
Attorneys jfar P1 ainl^jttT" / / 
j iPn i l l i p B/. S h e l l y 
David Sam 
United S t a t e s D i s t r i c t Judge 
KIPP/U CHRISTIAN, P.C, 
At torneys for Defendar 
. Antnony Eyr 
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